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Cor por at i on,  
          Pl ai nt i f f - Respondent - Cr oss- Appel l ant -
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     v.  
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          Def endant s- Appel l ant s- Cr oss-
Respondent s.  

   ORDER ON MOTI ON FOR RECONSI DERATI ON OF THE 
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 CONCURRED:          
 DI SSENTED:  ABRAHAMSON,  C.  J.  di ssent s ( Opi ni on f i l ed) .  

BRADLEY,  J.  AND CROOKS,  J.  j oi n di ssent .    
 NOT PARTI CI PATI NG:  ZI EGLER,  J.  di d not  par t i c i pat e.    
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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2007AP203 
( L. C.  No.  2004CV285)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Michael S. Polsky as receiver for 
Communications Products Corporation, 
 
          Plaintiff-Respondent-Cross-Appellant- 
          Petitioner, 
 
     v. 
 
Daniel E. Virnich and Jack M. Moores, 
 
          Defendants-Appellants-Cross- 
          Respondents. 
 

FILED 
 

JUL 12, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

¶1 PER CURI AM.   On Sept ember  22,  2010,  t he cour t  gr ant ed 

Mi chael  S.  Pol sky' s pet i t i on f or  r evi ew.   Just i ce Roggensack 

par t i c i pat ed i n t he or der .   On Febr uar y 3,  2011,  or al  ar gument  

was hel d.   Just i ce Roggensack par t i c i pat ed i n t he or al  ar gument .   

On Mar ch 2,  2011,  t he cour t  i ssued i t s deci s i on t hat  af f i r med 

t he cour t  of  appeal s based on a 3: 3 deci s i on of  t he 

par t i c i pat i ng j ust i ces. 1  Pol sky v.  Vi r ni ch,  2011 WI  13,  332 

Wi s.  2d 1,  __ N. W. 2d __.   Just i ce Roggensack par t i c i pat ed i n t he 

deci s i on.   
                                                 

1 Just i ce Annet t e Ki ngsl and Zi egl er  wi t hdr ew f r om 
par t i c i pat i on af t er  t he pet i t i on f or  r evi ew was gr ant ed,  but  
bef or e or al  ar gument  was hear d.    
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¶2 On Mar ch 14,  2011,  Pol sky2 moved t he cour t  " f or  an 

or der  r econsi der i ng t he Cour t ' s  Mar ch 2,  2011 per  cur i am 

opi ni on,  or  al t er nat i vel y,  t o vacat e t he deci s i on as voi d. "   As 

gr ounds f or  t he mot i on,  Pol sky asser t ed t hat  because Just i ce 

Roggensack had not  par t i c i pat ed i n t hi s case when i t  was 

cer t i f i ed t o t he cour t  i n 2008 and when t he cour t ' s  Jul y 7,  2009 

deci s i on r emanded t he mat t er  t o t he cour t  of  appeal s,  Pol sky v.  

Vi r ni ch,  2009 WI  66,  318 Wi s.  2d 599,  769 N. W. 2d 52,  she shoul d 

be di squal i f i ed by t he cour t  f r om par t i c i pat i on i n t he per  

cur i am deci s i on i ssued Mar ch 2,  2011.   The per  cur i am deci s i on 

r esul t ed i n a 3: 3 af f i r mance of  t he cour t  of  appeal s.   Pol sky 

asks t hat  t he cour t  " gr ant  hi s mot i on t o r econsi der  t he Mar ch 2,  

2011 per  cur i am deci s i on or  ot her wi se decl ar e t hat  deci s i on 

voi d,  and a new deci s i on be i ssued by qual i f y i ng j ust i ces. "   

¶3 I n r esponse t o Pol sky' s mot i on,  Dani el  E.  Vi r ni ch and 

Jack M.  Moor es ( her ei naf t er  Vi r ni ch) ,  cont end t hat  Pol sky' s 

mot i on was not  t i mel y because Pol sky wai t ed al most  s i x mont hs 

af t er  t he pet i t i on f or  r evi ew had been gr ant ed,  wi t h Just i ce 

Roggensack par t i c i pat i ng;  f i ve and one- hal f  weeks af t er  or al  

ar gument ,  wi t h Just i ce Roggensack par t i c i pat i ng;  and unt i l  af t er  

t he cour t ' s  deci s i on t hat  af f i r med t he cour t  of  appeal s based on 

a 3: 3 deci s i on of  t he j ust i ces t hen par t i c i pat i ng.   Vi r ni ch al so 

poi nt s out  t hat  Pol sky has i dent i f i ed no basi s under  Wi s.  St at .  

§ 757. 19 r equi r i ng Just i ce Roggensack t o concl ude t hat  she must  

                                                 
2 An ami cus cur i ae,  Sheet  Met al  Wor ker s I nt er nat i onal  Local  

Uni on No.  565,  suppor t s Pol sky' s mot i on.  
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wi t hdr aw and t hat  deci s i ons about  whet her  t o par t i c i pat e i n any 

gi ven case ar e f or  t he i ndi v i dual  j ust i ce t o deci de,  not  t he 

cour t ,  c i t i ng St at e v.  Amer i can TV & Appl i ance of  Madi son,  I nc. ,  

151 Wi s.  2d 175,  443 N. W. 2d 662 ( 1989) .    

¶4 We have concl uded t hat  t hi s cour t  does not  have t he 

power  t o r emove a j ust i ce f r om par t i c i pat i ng i n an i ndi v i dual  

pr oceedi ng,  on a case- by- case basi s.   St at e v.  Henl ey,  2011 WI  

67,  ¶25,  __ Wi s.  2d __,  __ N. W. 2d __.   We expl ai ned t hat  our  

deci s i on i n r egar d t o t he scope of  t he cour t ' s  power  when asked 

t o r emove a j ust i ce on a case- by- case basi s i s consi st ent  wi t h 

t he cour t ' s  I nt er nal  Oper at i on Pr ocedur es,  I OP I I . L. 1. ,  and t hat  

i t  i s  al so " mi r r or s t he way i n whi ch t he Uni t ed St at es Supr eme 

Cour t  addr esses mot i ons t o di squal i f y a Supr eme Cour t  Just i ce. "   

Henl ey,  __ Wi s.  2d __,  ¶¶26- 27.   We al so concl uded t hat  due 

pr ocess i s pr ovi ded by t he deci s i ons of  t he i ndi v i dual  j ust i ces 

who deci de t o par t i c i pat e i n t he cases pr esent ed t o t he cour t .   

I d. ,  ¶¶13,  31.   Accor di ngl y,  f or  t he r easons st at ed mor e f ul l y 

i n Henl ey,  we deny Pol sky' s  mot i on t o di squal i f y Just i ce 

Roggensack.  

¶5 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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¶6 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  di ssent  

f or  t he r easons set  f or t h i n t he di ssent s i n St at e v.  Al l en,  

2010 WI  10,  322 Wi s.  2d 372,  778 N. W. 2d 863;  i n St at e v.  Henl ey,  

2011 WI  67,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ ( r ecusal  mot i on) ;  

and i n St at e v.  Henl ey,  2011 WI  68,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___ ( ami cus r econsi der at i on) .   I  concl ude t hat  as a 

mat t er  of  f eder al  and st at e const i t ut i onal  due pr ocess t he cour t  

must  det er mi ne whet her  a par t y i s deni ed due pr ocess when a 

j ust i ce r ef uses t o r ecuse upon mot i on of  a par t y.  

¶7 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and N.  PATRI CK CROOKS j oi n t hi s di ssent .  
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